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BEFORE THE JUL 17 1997
FEDERAL COMMUNICATIONS COMMISSION ,
WASHINGTON, DC 20554 O

In the Matter of

47 C.F.R. § 76.1003 — Procedures for

)
)
Petition for Rulemaking to Amend ) RM No. 9097
)
Adjudicating Program Access Complaints )

REPLY COMMENTS OF BELL ATLANTIC AND NYNEX

The cable industry asserts there is no evidence of its disregard for the Commission’s
program access rules, and thus no basis for a rulemaking to improve compliance. One of the
parties making this claim is Rainbow Media Holdings, Inc. (“Rainbow™), a vertically integrated
cable programmer.' Ironically, however, the Cable Services Bureau determined just last week
that Rainbow blatantly discriminated against Bell Atlantic Video Services (“BVS”), confirming
the existence of a very real problem the Commission should address.

The Cable Services Bureau found in a decision released on July 11, 1997, that Rainbow
unlawfully refused to sell SportsChannel New York to BVS in Dover Township, New Jersey
The Bureau dismissed Rainbow’s purported justification for refusing to sell the programming —

that Rainbow is suing a different subsidiary of Bell Atlantic Corporation on another issue — as

! See Rainbow Media Holdings, Inc.’s Opposition to Ameritech New Media, Inc.’s
Petition for Rulemaking (filed July 2, 1997).

? Memorandum Opinion and Order, Bell Atlantic Video Servs. Co. v. Rainbow
Programming Holdings, Inc., DA 97-1452, CSR-4983-P (rel. July 11, 1997) (“Dover Township

Order™).
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“a separate, unrelated dispute” that could not in any event support denial of access to satellite
cable programming.’

BVS and NYNEX Corporation applaud the Bureau for acting speedily in response to
BVS’ complaint. Yet, having prevailed on its claim, BVS is back where it started, trying to
negotiate an agreement with Rainbow. Rainbow has already delayed BVS’ ability to present
important sports programming’ and caused BVS to incur substantial legal expenses, thereby
placing serious burdens on a new entrant that is attempting to compete with the entrenched cable
operator.

While correct as to Rainbow’s violation, the Bureau’s decision does not discourage
Rainbow from continuing to behave in an anticompetitive manner. Rainbow faces no damages
liability to BVS, no administrative fines, and no other financial penalty. The Bureau has declined
to impose any sanctions at this time, stating it “will not foreclose the imposition of appropriate
administrative remedies, including forfeitures, should Defendants fail to comply with the
[Bureau’s order to abide by the program access rules].” If Réinbow now complies with the
Dover Township Order, it will have successfully delayed BVS’ access to sports programming by
nearly a year and raised BVS’ costs of entering the market. Just as troubling, Rainbow could
ignore this Order as it has ignored the Commission’s rules in the past, in which case BVS would
have to go before the Commission once again, incurring still greater expense and delay, in order

to secure the programming to which it is entitled. All the while, BVS would remain

1d. 9 25.
*Seeid. 1 8.
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competitively disadvantaged in Dover Township and consumers would be denied the benefits of
more vigorous competition — just as Rainbow intends.

Because it comes out ahead even when found to have violated the rules, Rainbow
evidently has decided that disregarding the law makes good business sense. The Dover
Township Order is the second formal finding of an unlawful refusal to sell SportsChannel New
York.® Americast likewise has alleged discrimination by Rainbow that is the subject of a
pending program access complaint,” and Rainbow has been accused in numerous other
complaints of unlawful refusals to sell programming to, or discrimination against, new entrants.?

Rainbow is a confirmed repeat offender and there is strong reason to believe it has
adopted a policy of violating the program access rules in order to maintain the cable industry’s
competitive advantage. This Commission should establish penalties that will stop such
systematic violations. Otherwise, cable programmers will have little incentive to conform their
conduct to the law, and Congress’ goal of protecting and promoting new video distribution

competition through the program access rules will be frustrated.’ Penalties would lighten the

% In 1995, the Commission found that SportsChannel New York unreasonably denied its
programming to CellularVision, another new entrant that sought to compete with cable.

CellularVision of New York, L.P. v. SportsChannel Assocs., 10 FCC Red 9273 (1995), recon.
denied, 11 FCC Red 3001 (1996).

7 See Comments of Americast in Support of Petition for Rulemaking of Ameritech New
Media, Inc. at 6-7 (filed July 2, 1997).

® See, £.¢., Third Annual Report, Annual Assessment of the Status of Competition in the
Market for the Delivery of Video Programming, FCC 96-496, CS Dkt. No. 96-133, at App. H

(rel. Jan. 2, 1997) (discussing complaints as of 1996).
® See Dover Township Order q 16 (discussing purposes of program access rules).
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administrative burden on the Commission as well: without sanctions, there is no reason why a
programmer would refrain from violating the law until directly ordered to do so.

The Commission should conduct a rulemaking to addfess this deficiency in the program
access rules and the related issues identified in the Petition of Ameritech New Media.
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